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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA FIHN &7 YANETUT Hraee
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit froméfactory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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(D) In case Of repaie or auty Or excise on goouus expuited o daiy cuuliuy vl
territory outside India of on excisable material used in the manufacture of the

goods which are exported to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. :
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No,- EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

(1) & Scured e sifaferrar, 1944 & G 35-d7/35-% & cAITd:-
Under Section 35B/35E of CEA, 1944 an appeal lies to:-

(eF) quffeor aedie W Hedferd @ Fmrer AT Yoeh, ol
SeuTes [oeh T Harh yIel Frnfamr B farry difesanr
aﬁaaﬁtﬁa.s.m.fﬁ.w,aéﬁ?vﬁ‘rﬁw |

The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block No..2,”R:K. Puram, New Delhi in all

matters relating to classification valuation and
yid . | ¢
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(b) _ To the West regional bench of Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagatr,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above,
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any nominate public sector

bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-
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In case of the order covers a number of order- in Original, fee for each O.1.O.
should be paid in the aforesaid manner not withstanding the fact that the one

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.

100/~ for each.
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One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matier
contended in Customs, Excise & Service Tax Appe]late Tribunal (Pr

Rules, 1982.
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Simplex Infrastructure Ltd.,
Situated at Godrej Garden City, Jagatpur, Ahmedabad (hereinafter referred
to as “the appellants”) against the Order-in-Original number CGST/A’bad-
North/Div-VII/S.TAX-DC-006-17-18 dated 11.01.2018 (hereinafter referred
to as “the impugned order”) passed by the Deputy Commissioner, Central
Excise & GST, Division-VII, Ahmedabad-North (hereinafter referred to as “the

adjudicating authority”).

2. Brief facts of the case are that intelligence was gathered that the
appellants were involved in the manufacture of “Ready Mix Concrete”
(hereinafter referred to as "RMC”) on site at Godrej Garden City, Jagatpur,
Ahmedabad for use in construction purpose. However, they were not paying
Central Excise duty by misusing Central Excise Exemption Notification
number 12/2012-CE (Sr. number 146) as amended. Thus, a team of Central
Excise preventive officers visited the site premises of the appellants and
some documents were withdrawn under a regular panchnama. After
completion of a thorough investigation, a show cause notice, dated
18.11.2016, was issued to the appellants which was adjudicated by the
adjudicating authority. The adjudicating authority, vide the impugned order,
confirmed the demand of Central Excise duty of ?13,58,460/— under Section
11A(4) of the Central Excise Act, 1944, He also ordered to recover interest
under Section 11AA of the Central Excise Act, 1944 and imposed redemption
fine of ¥ 10,00,000/- under Rule 25(1) of the CER, 2002 and imposed
equivalent penalty of ¥13,58,460/- under Section 11AC of the Central Excise

Act, 1944,

3. Being aggrieved, the appellants have filed the present appeal before
me. The appellants argued that the goods manufactured, at the site for use
of construction work, are exempted from Excise duty by virtue of Notification
number 4/97-CE dated 01.03.1997. They contended that ‘Concrete Mix’ (CM)
is manufactured at the site of construction whereas, ‘Ready Mix Concrete’
(RMC) cannot be manufactured at the site of construction. Vide Board
Circular number 368/1/98 dated 06.01.1998, CM, manufactured at the site,
is fully exempted vide Notification number 4/97-CE dated 01.03.1997. The
appellants pleaded that they are not engaged in the manufacture of RMC.

4, A personal hearing in the matter was held on 26.07.2018 and Shri
Kaushik Mojumdar, Authorized Signatory and Shri Atanu Goswami,
Commercial in-charge of the appellants appeared for the same and reiterated
the grounds of appeal. They submitted copies of ST-3 returns to s
they had discharged Service Tax liabilities for the FY 2014-15.
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5. I have carefully gone through the facts of the case on records, appeal
memorandum and submissions made by the appellants at the time of
personal hearing. To begin with, I find that there has been a delay occurred
in filing the appeal by the appellants. The impugned order was issued on
11.01.2018 and the appellants have filed the appeal on 26.04.2018. They
have filed a request letter, along with the appeal memo, for condonation of
delay. The appellants have claimed, in their E.A.-1 form, to have received the
impugned order on 09.02.2018. In support of their claim, they have
submitted a photocopy of the envelop vide which the impugned order was
sent to them. However, on the body of the envelop, a seal of receipt showing
date 19.01.2018 can be seen. Thus, as per the date reflected on the body of
the envelop, the appellants are delayed by 7 days from the condonation
period. An assessee, if not satisfied with the demand, may prefer appeal to
the higher authorities [in this case, the Commissioner (Appeals)] within 60
days from the date of receipt of order from such adjudicating authority. The
‘Commissioner (Appeals) may allow a further period of 30 days, if sufficient
cause for late filing of appeal is shown and proved to him. In the present
case, the delay is more than the further period of 1 month and hence,
outside my purview. In view of the above, I reject the appeal on the ground
of limitation itself; however, as per the principles of natural justice, I would

like to discuss the case on merit also.

6. At first I would like to explain what exactly is the difference between
RMC and CM. Concrete produced at a location other than the construction
site is generally called as Ready Mix Concrete or Rock. RMC is produced from
a batching plant usually of high capacity and good control over the process.
The concrete from the plant is dumped in to a transit mixer for transportation
to the construction site. Alternatively concrete can be produced on site using
a batching plant of smaller capacity and directly used. Concrete mixers
deployed at site are used for small volumes. Ready mix concrete is also
concrete from a batching plant but may not be exactly vice versa. Ready mix
concrete is also produced in batching plant only, the difference is that it is
produced away from construction site and brought to site in transit mixers.
Ready mix concrete shall be pumpable concrete which needs more
workability and more slump. Ready mix concrete has 12 mm and down size

aggregate and more quantity of super plasticizer to have more slump i e.-',

also while concrete is still green. Ready mix plants will have 60 to 90 cub
meters per hour capacity batching plants where as site mix plants of lower

capacity is sufficient depending on size of the construction site.
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Thus, I find that RMC contains super plasticizer to desist it from setting down
at a faster rate. Nowadays, the manufacturers of RMC are adding fly ash to

increase its fluidity.

7 From the above, it is quite clear that the above mentioned products
are different from each other as I have quoted above that Ready Mix
Concrete is also concrete from a batching plant but may not be exactly vice
versa as they are using some additional supplements to increase its fluidity
and its capacity to settle down. Now I come to serial number 144 of the
Notification number 12/2012-CE dated 17.03.2012. The said notification very
clearly says the goods have to be Concrete Mix (CM) manufactured at the
site of construction. The concerned portion of the said notification is

mentioned below;

Sl. Chapter or | Description of excisable goods Rate | Condition
No. heading or No.
sub-heading
or tariff item
of the First
Schedule
144 38 Concrete mix manufactured at | Nil =
the site of construction for use in
construction work
at such site

Thus, it can be seen that the exemption is given to the product Concrete Mix
and not to Ready Mix Concrete. I find that the adjudicating authority has,
very rightly, quoted paragraph 4 of the Board’s Circular number 315/31/97-
CX dated 23.05.1997 where it is clarified that RMC and CM are two separate
distinguishable commodities. The Board, vide Circular No. 315/31/97-CX
dated 23.5.97, has issued further clarification regarding the classification of

Ready Mix Concrete and the relevant portion of which reads as under;

“2. The Board has examined the issue of "RMC” afresh and finds
that a clear distinction needs to be made between the two types - (a)
concrete mix at site and (b) Ready Mix Concrete. The Ready Mix
Concrete plant consists of stone crushers, conveyors, vibrator screen
to segregate different sizes of stone aggregates, and a sand mill to
produce sand from stones. A central batching plant is also installed in
which all aggregates are weighed, batched by electrical controls and
limit switches. Cement from silo is carried to the batching plant by a

screw conveyer operated with automatic weighing gauges. Water is

mixer mounted on truck chassis which is transported to the site of the

fed through flow meters after subjecting such water to chemical r 3



F No.V2(38)19/North/Appeals/18-19

customers and the same is discharged at site for use in further

construction of building etc.

3. The qualities of Ready Mix concrete, are somewhat different to
mixed concrete. The final product Ready Mix Concrete is a material in
plastic, wet process state and not a finished product like blocks or

precast tiles or beams.

4. Ready Mix Concrete is thus an excisable product which has a
separate tariff entry under sub-heading 3824.20 of the Central Excise
Tariff Act, 1985. It is also known under the Indian Standard IS: 4926-
1976, which for the purposes of that standard defines Ready Mix

Concrete as concrete delivered at site or into the purchaser’s
vehicle in a plastic condition and requiring no further
treatment before being placed in the position in which it is to
stay and harden”.

As per the above clarification, the impugned goods in the present case is
liable to be treated as ‘RMC’ by virtue of the fact that the appellants had
installed their own concrete mix batch plant and produced RMC out of raw
materials such as coarse aggregates, sand, cement, admixture and fly ash
and .the RMC was used onsite for construction work at Godrej Garden City,
Jagatpur, Ahmedabad. This clarification of the Board has been cited and
endorsed by Hon'ble Supreme Court in the case of Larsen and Toubro Ltd.
vs. C.C.E., Hyderabad [2015 (324) E.L.T. 646 (S.C.)]. The relevant portion of

this decision is reproduced below;

"19. We are also inclined to agree with the stand taken by the
Revenue that it is the process of mixing the concrete that differentiates
between CM and RMC. In the instant case, as it is found, the assessee
installed two batching plants and one stone crusher at site in their
cement plant to produce RMC. The batching plants were of fully
automatic version. Concrete mix obtained from these batching plants
was delivered into a transit mixer mounted on a self propelled chassis
for delivery at the site of construction is in a plastic condition requiring
no further treatment before being placed in the position in which it is to
set and harden. The prepared chassis which was mounted was /m

ensure that when the concrete mix is taken to the actual p/acehf__'

g o

construction, it keeps rotating. It is also significant to mention tha'l( ifol
producing the concrete mix, material used was cement, aggregaf@s,
chemically analysed water and admixtures, namely, retarders an
plasticizers. As the L&T was constructing cement plant of a very high
quality, it needed concrete also of a superior quality and to produce that

aforesaid sophisticated and modernised process was adopted. The
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adjudicating authority in its order explained the peculiar feature of RMC

and the following extracts from the said discussion needs to be

reproduced :

"32. Central Excise Tariff does not define Ready Mix Concrete,
Therefore, as per the established case-laws on the subject it is
necessary to look for the meaning of this expression as understood in
the market viz., as understood by the people who buy and sell this
commodity. In this connection it would be relevant to refer to the
following excerpts from an article - what is ready mix concrete,

appearing in internet website of National Ready Mix Concrete

Association, USA :-

(i) Concrete, in its freshly mixed state, is a plastic workable mixture
that can be cast into virtually any desired shape. It starts to stiffen
shortly after mixing, but remains plastic and workable for several hours.
This is enough time for it to be placed and finished. Concrete normally
sets or hardens within two to 12 hours after mixing and continue to gain

strength within months or even years.

(if) Ready Mix Concrete refers to concrete that is delivered to the
customer in a freshly mixed and non-hardened state. Due to its
durability, low cost and its ability to be customized for different
applications, Ready Mix Concrete is one of the world’s most versatile

and popular building materials.

(iii) Admixtures are generally products used in relatively sfna/l
quantities to improve the properties of fresh and hardened concrete.
They are used to modify the rate of setting and strength, especially
during solid and cold weather. The most common, is an air-entraining .
agent that develops millions of tiny holes in the concrete, which imparts ;
the durability to concrete in freeing and thawing exposure. Water
reducing Admixtures enable concrete to be placed at the required
consistency while minimizing water used in the mixture, thereby
increasing the strength and improving durability. A variety of fibers are
incorporated in the concrete to control or improve aberration and

impact resistance.”

20. After referring to some text as well, the adjudicating authority
brought out the differences between Ready Mix Concrete and CM which
is conventionally produced. The position which was summed up showing

that the two products are different reads as under :

"From the literature quoted above it is clear that Ready Mix Concrete is

an expression now well understood in the market and used to refer to a
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commodity bought and sold with clearly distinguishable features and
characteristics as regards the plant and machinery required to be set-up
for its manufacture and the manufacturing processes involved, as well
as its own properties and the manner of delivery. RMC refers to a
concrete specially made with precision and of a high standard and as
per the particular needs of a customer and delivered to the customer at
his site. Apparently due to the large demand resulting from rapid
urbanization and pressure of completing projects on time, consumption
of RMC has steadily grown replacing the conventional/manual
concreting works. Today leading cement companies have entered the
field by setting-up RMC plants in which L&T ECC is one. RMC is slowly
replacing site or hand mixed concrete because of the distinct
advantages due to technology, speed and convenience. Furthermore,
absence of the need to deal with multiple agencies for procuring and
storing cement, sand, blue metal and water as well as the absence of
the need to handle unorganized labour force are factors influencing

customers to go in for RMC in preference to CM.”

21. In this backdrop, the only question is as to whether RMC
manufactured and used at site would be covered by notification. Answer
has to be in the negative inasmuch as Notfﬁﬁatfon No. 4, dated March 1,
1997 exempts only 'Concrete Mix’ and not 'Ready Made Mixed Concrete’
and we have already held that RMC is not the same as CM”.

The above judgment was affirmed vide the order dated 24.02.2016 by the
Supreme Court Bench comprising Hon’ble Mr. Justice A.K. Sikri and Hon'ble
Mr. Justice Rohinton Fali Nariman [2016 (336) E.L.T. A135:(5:€5).

The Supreme Court in its impugned order had held that legislature has
treated Ready Mix Concrete (RMC) as product different from Concrete Mix
(CM). Whereas CM has generally been covered by exemption notification,
such exemption is not extended to RMC. Classification entries have also been
enacted accordingly. Further, process of mixing concrete is different between
CM and RMC. Accordingly, assessee being RMC manufacturer which

manufactured and used at site, was not entitled to benefit of Notification No.

4/97-C.E.

It was further held that party cannot set up case which was not made out
before authorities below. In instant case, the assessee till High Court had

contested levy of duty on RMC only on ground of its manufacture at SI/QQ‘L,?G

while always admitting that it was RMC. However, before Apex Court, a ;5}%\ ’w
was taken that RMC and CM are one and same thing. “:f :;
o

even if there is a doubt, which was even accepted by the assessee, since we
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are dealing with the exemption notification it has to be strict interpretation

and in case of doubt, benefit has to be given to the Revenue.

Thus, the above distinction between CM and RMC has been made on factual
basis and the appellant’s attempt to challenge the impugned order is not
sustainable because the explanation of a wider import of Concrete Mix under
entry 144 of the Notification number 12/2012 dated 17.03.2012, as
mentioned in paragraph 7 above, leads to the erroneous conclusion that CM
also includes RMC, which is contradictory to the law settled on factual basis
that there is a clear distinction between the product CM and RMC as held by

the Hon’ble Supreme Court on the basis of process of mixing as follows;

"We are also inclined to agree with the stand taken by the Revenue that

it is the process of mixing the concrete that differentiates between CM

and RMC”,

Thus, in view of the above, it is very much clear that RMC and CM are two
different products. There is no doubt that the appellants are engaged in the
manufacture of RMC falling under Chapter Head 38245010. This has been
stated by the adjudicating authority in paragraph 39 of the impugned order
where he has confirmed that the appellants were fully equipped with
batching plant and also having barrel tractor for delivery of concrete in a
plastic state to the site. Thus, without much ado, I conclude that the
adjudicating authority has rightly confirmed the demand.

8. In view of above discussions, I up held the impugned order passed by
the adjudicating authority and reject the appeal filed by the appellants.

9.  Idioiehdl ZarT Eof 1 31 el o1 FUerT 3WiFd add & fFar smar 2

9. The appeals filed by the appellant stand disposed off in above terms.

SR W‘/) .

(3T 9IHT)

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.
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BY R.P.A.D

To,

M/s. Simplex Infrastructure Ltd.,
27, Shakespeare Sarani,

Circus Avenue,

Kolkata-700 017.

" Copy to:-
: The Chief Commissioner, Central Tax Zone, Ahmedabad.

i
2. The Commissioner, Central Tax, Ahmedabad-North.

3. The Dy./Asstt. Commissioner, CGST, Division-VII, Ahmedabad-North.
4, The Asstt. Commissioner, (Systems), CGST, Hq., Ahmedabad-North.
5. Guard file.

L0 P.A file.
s







